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Congratulations to the Nineteenth Class inducted into the American College of Bankruptcy.  My personal best wishes go to each of you with whom I had the opportunity to work during my years in private practice.  In particular, I mention Norm Pernick and Tom Biron.  All of you deserve the recognition this honor gives.


To be asked to speak to you, when I can learn so much more listening to you, is a privilege I do not deserve.  Simply to be with you – in this city, in this building, and especially with this group – is special.  


So much of my life centers in Washington.  I arrived 40 years ago, just a few blocks away at the bus station then on New York Avenue, one week after Reverend Martin Luther King, Jr. was taken from us.  I did not know enough to put a quarter in the bus to go to Georgetown.  A D.C. woman said, “Boy, come here.  You need to put a quarter in the slot.”  When I searched my pocket and discovered that the smallest amount I had was a $5 bill, she got me change from the other bus riders.  On going through DuPont Circle, I saw hippies for the first time.  All I could think of was “Wow! This is just like Time magazine.”  


I come back to Washington often.  When I have the time, I wander around, looking for landmarks to reminisce.  Through them I recall pivotal events in my life.  It was here that I met my wife in September 1968.  It was at a “mixer” at the then Hotel Washington near the White House.  (I once told my clerks that I met my wife at a mixer, and one asked, “What is that, some kind of drink?”.)  We married here in January 1972.  I went to undergraduate and law school here.  I argued my first cases before an appellate court here.  (It was the United States Court of Appeals for the D.C. Circuit.  I was but 25, and my first panel included Chief Judge David Bazelon and Judge Skelly Wright, two of the best-known judges of their time.  It was there, that day, I first aspired to be what I am today – a judge on an appellate court.)  I worked on Capitol Hill in the Senate.  Little did I know then that one of the rooms I walked by often in the Russell Senate Office Building would be the venue for my induction into the 1996 class of the College.  Indeed, outside this very building – then known as the Pension Building – I came to get the bus taking me to my Army physical. 


To be back at a College induction ceremony is to feel the feel of that first time.  May you come back, often I hope, over the coming years.  And may you have that same feeling.


To paraphrase former President of Georgetown University, Reverend Timothy Healy, watching anyone do almost anything well is a great good.  Watching professionals like you practice your craft is interesting and at times inspiring.  Today, those of us who work in bankruptcy have much more recognition, and respect, than we did only a few decades ago.  I concede, however, that we were at times down so low the street looked up.


To give a glimpse of how we were once perceived, I relate the following true story (the true ones are often better than the ones we make up).  Let’s go back to 1970.  Harvey Miller was called by the late Arthur Liman of the Paul Weiss firm in New York City.  Liman, who was representing investors in the First Devonshire Corporation bankruptcy case, called Harvey, who was representing the Stock Exchange.  He told Harvey that he could not be at a big hearing scheduled the next day before Bankruptcy Judge Herbert Loewenthal.  However, Liman’s partner, former Supreme Court Justice Arthur Goldberg, would attend on behalf of the investors.  Would Harvey, Liman asked, be willing to meet that afternoon with Justice Goldberg to brief him on the case?  Harvey said yes, and a meeting was arranged. 


Harvey arrived at the Paul Weiss offices at the scheduled time and met with Justice Goldberg.  In private practice a well-known labor lawyer, Justice Goldberg had little experience with bankruptcy.  After being briefed on the upcoming hearing, Justice Goldberg asked if Harvey could introduce him to Judge Loewenthal if there were an opportunity.  Harvey said he would attempt to do so.  


Off they went to Foley Square the next day.  Before the hearing began, Judge Loewenthal, carrying his robe, came in from the public entrance at the back of the courtroom.  Harvey rose and introduced him to Justice Goldberg, whereupon Judge Loewenthal asked, “Should I kiss your ring or genuflect?”  


Unfortunately this was perhaps the calmest part of the hearing.  It was raucous, Harvey was nearly held in contempt, and when he lost he asked Judge Loewenthal to sign an order to that effect (papers for an emergency appeal and stay motion were already prepared).  Judge Loewenthal replied, “Mr. Miller, you’re trying to trap me.”  Harvey then suggested that the Judge merely order the record, but instead of doing so he got up and left the bench.  Harvey then tried to serve opposing counsel with the appeal and stay papers, but he refused to accept them, whereupon Harvey dropped the papers at his feet.  Justice Goldberg, probably in a mild state of shock, was taking all of this in.  


After a trip upstairs, a wait, and an emergency hearing before District Judge John Cannella (the stay was granted), Justice Goldberg and Harvey left the Courthouse.  Waiting for the Justice was a chauffeured car, as he was about to announce that he was running for Governor of New York.  Before they parted, however, Justice Goldberg put his arm around Harvey and said, “Young man, let me tell you something.  The best place to practice law is the Supreme Court, where you are treated like a gentleman.  As you go further down in the system, it gets more difficult.  You, sir, are in the pits.  I am never coming back here again.”


Times have changed, and for the better.  Even Cravath now is getting into the bankruptcy act, and well it should.  But can we as a profession enhance our reputations and respect even more?  I believe so.  Indeed, I am certain of it.  Our reputation is still that of junk yard dogs, and often our acts prove the point.  At the least, we can increase our professionalism.  If so, we make better those with whom we work and those who observe our work.  If successful, we will aid greatly our collective perception.  


What is professionalism?  It is a set of rules (or, perhaps more apt, principles) by which we govern our conduct with others – courts, clients, colleagues and other counsel.  These principles attempt to ensure fairness in our professional human relations.  Professionalism shows itself as respect for the process by which we aid others in their legal affairs.


Professionalism is not something taught in most law schools, and if it is, it is usually not taught well.  Why?  Because the principles are learned from experience.  For that reason, professionalism is not learned quickly.



What are the principles of professionalism that we can pass onto others?   I present seven. 

1.
Be a mentor.  Be someone who, to paraphrase former Coach Lou Holtz, can be trusted, who cares about those who work with you, and who will guide them in doing the right thing.  Be like David Sykes was described earlier today.  I remember everyone who guided me, even those who gave the test first and the lesson later.  For another paradigm of a great mentor, I go to the second principle.

2.
Gain a sense of history.  How many of you under age 60 know who Charles Seligson was?  He died over 30 years ago.  He, Professor Vern Countryman of Harvard and Professor Frank Kennedy of Michigan were known as the leading academic experts in bankruptcy of their era.  Yet, who remembers any of them (and Frank Kennedy died only six weeks ago)?  Professor Larry King, who gave the most-remembered keynote address to the College seven years ago (indeed, just three days before he left us), was the Charles Seligson Professor of Law at NYU Law School.  Professor Seligson taught there as well, and was also the name partner in Seligson & Morris, a small firm (only about ten attorneys) in New York City.  In that firm were Harvey Miller, Marty Lipton, Len Rosen, George Katz, Ted Gewirtz and later Alan Miller.  When litigation had to be sent out-of-office, it was often given to a young man by the name of Herb Wachtell.  Professor Seligson was a mentor to them and many more.  

The lessons?  There are many, but I note two: Don’t forget what went before us (including the great persons who preceded us), and while it is unlikely we will ever be as good a mentor as David Sykes or the man who guided Harvey Miller and the founding partners at Wachtell, Lipton, Rosen & Katz, we can nevertheless make a positive difference on those with whom we share our life experiences and insights.

3.
Read.  Suggest not only that your mentees read, but do so yourself.  By reading I do not mean legal reading solely, or even primarily.  No, ask them to read non-legal material and apply its lessons to their work.  A friend of mine – Patricia Millet, formerly of the Solicitor General’s Office – has said that reading is the collecting of intellectual capital, writing and speaking are the spending of it.  In addition, reading (along with experience) helps impart judgment.  No matter how much learning we have based on our research, no matter how well we present it, if our conclusion lacks judgment, others will perceive it and judge not only it, but us, accordingly.

4.
Prepare.  Good research, good writing and good oral presentations begin with preparation.  It is the solid foundation on which all else holds or falls.  As they say in the military, “prior proper planning prevents poor performance.”

5.
Park your ego at the door.  The legal profession is one of service.  It is not primarily about an attorney’s billable rate, perceived place in his or her firm, or how much money he or she makes.  It is first about serving others, and serving them well.  Don’t let it be said of any of us, “He [or she] had an ego that could accommodate a much greater talent.”  Don’t be, as my Father used to say, a “good investment.”  When I asked what he meant by a good investment, my Dad responded, “I’d like to buy him for what he’s worth, and sell him for what he thinks he’s worth.  It would be a good investment.”  

6.
Treat others with respect.  This is perhaps the hardest principle to follow for anyone who practices in the rough world of bankruptcy.  Jan Baker, a member of this College, is one of the best and most effective persons in court I have witnessed.  Yet, I never saw him be uncivil or lose patience with a client or opposing counsel.  All were treated with great respect.  No less integrity is demanded of us, no matter how contentious the situation.  The off-shoot of this is credibility, which leads to the last principle.

7.
Make Yourself Credible.  Credibility is the coin of the realm in determining how others will judge you.  If you are credible, people listen; if not, they won’t.  To be credible, you must be believed; to be believed, you must be believable; and to be believable, you must tell the truth.  From the perspective of a judge, nothing detracts more from an advocate’s case than if the judge believes that person is lying.  Liars make us uneasy.  We don’t trust them because they don’t care enough to do the right thing.  They hurt themselves and ultimately their clients.


When mentees ask how will they know when they have achieved the full measure of professionalism, here are the responses I suggest.


(1)
Others will know before you.  We never perceive ourselves 100% as others perceive us.  But over time others will relate back to you how they perceive you.  You will note in them a confidence about your assessments of what can be done realistically, and not, as with so many others, a glumness that all you have told them is what cannot be done.  


(2)
When you can be skeptical without being cynical.  Skepticism is sub silentio the primary trait you take from law school.  Cynicism, however, is what defeatists exhibit.  It is what happens when we perceive that we cannot change something that we believe should be changed, and blame the system or others rather than ourselves.


(3)
When you confront your cases, and indeed your weaknesses, head on.  Do what the best attorneys do.  Admit a mistake or weakness and show how you can turn it to your advantage. Chief Justice John Roberts recently noted at Northwestern University School of Law that the following may be a most effective tactic for advocates: “The biggest argument against us is ...this precedent that you decided six years ago, and if you were going to follow it down the line, my client should probably lose.  Here’s why I think you shouldn’t follow it in this case.”   That, I believe, is the surest way to create credibility.  You connect with the court, and gain credibility in the process.


(4)
When perspective prevails over the personal.  This allows you to see the single case in the big picture of what the law is and work to make it what it should become.  


(5)
When you know to show mercy.  This follows the favorite case of former Chief Judge Edward Becker of my Circuit, apocryphally named In Re: Rachmones.  “Rachmones” is Yiddish for mercy.  When mercy is called for and you extend it to others, it will come back to you when you least expect it, and it may even do so when you need it the most.


(6)
When you know you have enough.  Finally, remember this story involving my colleague, Judge Dolores Sloviter, and her now deceased husband–Dr. Henry Sloviter.  Dr. Sloviter was a medical researcher of the first rank.  While at the Hospital of the University of Pennsylvania, Dr. Sloviter found a way to make artificial red blood.  Some investors asked to meet with him and came to his home.  Their pitch was that Dr. Sloviter’s discovery was worth millions of dollars were he to claim it for himself.  Dr. Sloviter listened politely and then said he was not interested.  When they left, Dolores asked him why he said this.  He responded, “The difference between enough and not enough is a lot.  The difference between enough and more than enough is a little.  Dolores, we have enough.”  The lesson for us:  when you have enough, the rest is greed.


If all these occur, those who deal with you and the persons you mentor will believe a little more that the system for ordering our legal affairs (including resolving our disputes) is fair.  We can ask no more.  



Thank you for the privilege of permitting me to be with you on this special day.
